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*W.I.P.O.J. 196 Courtesy of the TRIPS Agreement and the monumental transformations in
innovative technologies, especially in the bio and digital arenas, the global IP order has been
fundamentally altered since a decade and a half ago. Not only has global awareness of IP increased,
the latter's significance as a flashpoint of tension in regard to its practical impact on every sector of
the global socio-economic and cultural constitutive process is felt now more than ever before.
Consequently, IP is a subject matter for the global governance discourse. This article reflects on the
failure, successes, accomplishments, challenges as well as the unsustainable nature of current global
IP order. It argues that the current order has run its course. It is now time for change. Spotlighting the
changing political and economic landscapes currently being re-drawn by emerging regional and
global economic powers of the South, the article speculates on the future direction of global IP law
and policy. These new economic and power blocs bear the seed or agency of the present urgency for
a new approach to global governance of IP. At the core of that urgency is the imperative for
mainstreaming equity, development imperatives and, overall, public regarding considerations in the
current calibration phase toward a new global IP order.

Introduction

A decade ago, the world was engulfed in taking precautionary measures in response to the
apocalyptic prophecies on the advent of the 21st century via the magic “Year 2000”.* Especially
prominent in the hyper-uncertainty associated with the Year 2000 was the focus on how the
computing systems would crash, resulting in massive loss of data and unprecedented chaos in all
sectors of the social and economic fabric of a world that barely begun to embrace the digital
revolution.? The Year 2000 came and went like any other. There was no Armageddon. The
doomsayers were wrong after all.

It is now 10 years after, and a new decade has begun. Despite the false hype and prophecies of
doom that heralded the 21st century, there is no question that the turn of a century is a monumental
milestone in every civilisation. No less so is the significance of a decade for mortals, institutions and
governments. Ten years is a benchmark to assess the state of affairs in the past and to reflect on the
nature of things to come. In this article, | take the platform provided by the new WIPO Journal to
reflect, randomly, on the state of intellectual property (IP) law in the global governance context,
especially in the last decade and a half since the commencement of the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS Agreement) of the World Trade Organisation (WTO) as
the catalyst of the current global IP order. | identify some progress and accomplishments, some
failures as well as some challenges, and speculate *W.I.P.0.J. 197 on the future direction of global
IP law and policy-making. | conduct this task against the backdrop of a changing global political and
economic landscape currently being redrawn by the emerging regional and global economic powers. |
argue that the status quo in the global governance of IP has run its full course and that the time is ripe
for a new direction, or so it seems. Not much is certain regarding how this change would evolve. If
anything is certain, it is the urgency for mainstreaming of the development imperative in the global
governance of IP.

IP in global governance

IP in global governance implicates virtually all aspects of economic globalisation and its intricate
relationship with global normative and political governance.? In the context of global governance, IP
regulation implicates an unfolding, complex regime interaction, given the indeterminate nature of
technological evolution. Inherent in the pattern of this interaction is the dynamism of resistance and
counter-hegemonic reactions. Buoyed by the complex and indeterminable issue linkages to IP, more
and more actors continue to crowd the IP policy space as agents of desirable control mechanisms
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relevant to the specific issue areas within their primary jurisdictions or interests. Thus, in the context
of global governance, the prominence of IP, a hitherto obscure and arcane discipline,* is a major
reality of the new knowledge economy.

The narrative of IP in global governance affirms analysts' interpretive impression of global governance
as both a descriptive enterprise and the study of a process in continual transition.> As part of that
process, IP becomes a dynamic: in regard to which socio-political and economic arrangements are
asserted and negotiated; on account of which interests are rotated on fluctuating values; in the
context of which the balance among competing control forces are susceptible to ebb and flow; and in
the governance of which schemes will continue to be re-invented.®

Rosenau was right to associate global governance with “powerful tensions, profound contradictions
and perplexing paradoxes”, where the controlling authorities are obscure, where critical boundaries
are in a state of flux defying simplistic binaries, and where the systems of rules are subject to
continuing negotiation.” Perhaps only few aspects of the global process more directly validate these
claims than the characteristics of IP in global governance.

Arising from the interaction of powerful tensions and embedded paradoxes, the global IP system has
been driven to a crossroads.? Its currently unfolding future will be shaped by new forces, by a
proactive engagement of old and new controlling authorities (be they obscure or self-evident) and by
the unpredictable direction of new technologies and other endeavours. It is a future that is set not to
accept every normative *W.I.P.O.J. 198 claim of the old order and would strive to eschew its
mistakes and boomerang effects; it is set to confront the task of re-calibrating IP to respond to the
contingencies of the ever-expanding circle of diverse stakes and stakeholders. It is a future that could
hardly afford to further delay mainstreaming equity and the development imperative into the core of
what analysts call the calibration phase of IP in global governance.? Without question, these
objectives are attainable with the right will and resolve. But the answer to whether they actually will be
attained, and how soon, is at best speculative and depends on the very unpredictable nature of the
international process and the ancillary interests and priorities of the socio-political and economic
actors engaged in the reform process.

A global IP order at a crossroads

The present global IP order is at a crossroads,™ rocked on several fronts by crises of equity,

imbalances of stakeholder interests and reckless insensitivity to social welfare, including public and
development-regarding considerations. In its gradual but phased evolution from the national through
the bilateral to the international and finally to the current global stage,** IP law- and policy-making, for
the most part, has been dominated by developed countries and their industrial and information
establishments, or the various right owning stakeholders within them.*? The narrative of IP in global
governance reveals deep-seated tensions between producers or owners and users of IP--an overly
broad, though convenient, categorisation that hardly aligns neatly with the complex dynamics,
interests and actors involved. Nonetheless, in essence, IP in global governance can be easily
reduced to an interlocked series of conflicted binary relationships between, inter alia, developed and
less-developed countries; private and public good; private and public domain; monopoly and
competition; development and the under-development agenda.

Some rightly disclaim the inflammatory, sometimes unquestioned, and even unhelpful use of these
binary terms.* But only a few analytical approaches to the issue capture and underscore the extent of
the imbalance, which the current global IP order continues to sustain. Concomitantly, only a few
approaches also underscore the urgent need for a critical re-configuration of the global governance
scheme in regard to IP. For more than two centuries, developed countries have sustained a:

“maximalists' stranglehold on IP lawmaking exercises, which aims mainly to preserve a ‘knowledge
cartel's’ comparative advantage in existing technological outputs at the expense of future innovation
requiring more subtle forms of nurture.”*

The outcome of the maximalist approach, which reached an unprecedented height with the coming
into force of the TRIPS Agreement™ and its practical consequences, is an increased awareness on
the part of the global public of the significance of IP rights. The adjunct to this development has been
an escalation in diverse issue densities or issue linkages with IP and associated regime complexity at
the intersection of such issue linkages.*

*W.1.P.O.J. 199 The maximalist approach to global IP protection has been advanced through a
harmonisation strategy pursued mostly under the outlook of the one-size-fits-all TRIPS regime.
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Undoubtedly, there are some cosmetic attempts to create flexibilities or so-called “wiggle room” in the
TRIPS Agreement and various trade regimes to modify the stricture of this regime.** However, these
flexible accommodations are quite nuanced. In particular, TRIPS has a phased implementation time
line directed at “developing” or “least developed” countries that was designed to accommodate the
extraordinary challenges required in those jurisdictions to make their IP systems TRIPS-compliant.
Although the Doha Declaration elaborated TRIPS' “development” content, only a few would quarrel
with the impression that TRIPS was an overkill and that, in operation, its so-called flexibilities are
hardly far-reaching.*® Similarly, not many would dispute the suggestion that as the gold standard of
the new global IP order, TRIPS has left in its wake a sobering list of negative outcomes for many in
less-developed countries.™

It is in terms of those negative outcomes that TRIPS interacts with other relevant peripheral regimes
that now constitute part of the global governance landscape for IP. That interaction implicates diverse
issue linkages and issue aggregation in regard to IP. The categories of IP issue linkages are
open-ended. Prominent ones include human rights, public health and access to pharmaceuticals,
political economics of agriculture, food security, the digital divide, and traditional knowledge including
genetic resources, expressive culture and cultural heritage.” When examined in the context of new
technological revolutions of bio- and digital technologies and their complex interactions with
globalisation and global governance and the undergirding regimes at the intersection of these issue
linkages, the negative outcomes become palpable.®

In a way, IP has the potential to advance public-regarding considerations in all areas of issue
linkages. But the reality is that given the maximalist approach to IP championed by the
technology-exporting countries, the impact of IP rights in those areas, at least in regard to
less-developed countries is, for the most part, negative. From access to medicine to food security to
information and biotechnology innovations to broader human rights considerations, including those
arising in the context of traditional knowledge, the interactions of IP with the forces of globalisation
and global governance do not reflect equitable distributional outcomes.#

*W.1.P.0.J. 200 Modest progress

The search for fair distributional outcomes regarding the benefits of innovation is at the core of the
complex regime dynamics that now characterise IP in global governance. To be certain, the
continuing upward ratcheting of international IP norms has not gone unchallenged. Many countries
from the less-developed world--especially those in the high and middle income group and their
sympathisers (multivalent stakeholders including indigenous and local communities) and supporters
(diverse NGOs, IGOs, civil society groups and categories of sub-state actors) have continued to push
for a more balanced global IP order in different and opportune forums. Their efforts in these regards
take the appearance of nuanced forms of a counter-regime or counter-harmonisation movement. The
most recent manifestation of these initiatives is symbolised in the new development agenda adopted
by WIPO in 2007.

In various other forums, the pressure for a balanced global IP order is sometimes couched in the
overlapping language of development, empowerment, access to knowledge (A2K), distributional
equity, social welfare or adjustment of social costs, public good, public-regarding consideration and
other similar characterisations. Significant strides have already been recorded in the burgeoning
elaboration of IP rights from a human rights perspective,? including the IP rights of indigenous
peoples and local communities in the context of various forms of traditional knowledge and as regards
expressive culture and cultural heritage. Specifically in this issue area, developed countries'
hegemony over IP norms and their relentless inclination to ratchet them up are increasingly

confronted by counterbalancing arguments from less-developed states.*

In regard to global health, the public good argument has garnered traction by virtue of the activities of
the World Health Organisation (WHO) and emergent public-private actors in the sector.® In
agriculture and food security, despite its current weakness across regimes, the case for farmers’
rights remains a counterbalancing challenge to the anti-competitive stranglehold of transnational
agricultural and allied chemical corporate monopolies that have capitalised on the privatisation of
genetic resources in public gene banks.?® Moreover, as with health, the public good argument has
now been advanced and translated in the activities of Food and Agriculture Organisation (FAO) and
allied institutions, especially through forms of public-private partnership in CGIAR's federating
International Agricultural Research Centres (IARCs).*

So is it in regard to traditional bio-cultural knowledge where, through a form of silent revolution at the
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Convention on Biological Diversity (CBD), a new Nagoya Protocol on Access and Benefit Sharing
(ABS) over genetic resources and associated traditional knowledge, however imperfect, has recently
been *W.I.P.0.J. 201 negotiated.®® Similarly, the WIPO IGC, from its modest and unsuspecting
origins, mapped the complex jurisprudential landscape in regard to the protection of traditional
knowledge, genetic resources and folklore. Presently, the IGC is on the verge of concluding
negotiations of a treaty on its mandate subject(s).? Finally, recent policy and international lawmaking
developments under the auspices of the UNESCO demonstrate bold initiatives to advance protection
and safeguarding of intangible cultural heritage, and to promote cultural diversity and cultural
exchange for sustainable development.®® In addition to these international developments, domestic
legal regimes, especially at the national and regional levels among many countries of the south,
continue to adjust, reflecting the height of progress so far made in the various areas.*

Steps forward and steps back

The foregoing developments continue to evolve; in fact, they hardly constitute a dent or a
counterforce to the unprecedented degree to which IP expansionism has been entrenched. What
appears to have been accomplished remains inchoate, especially in light of the continuing strategic
implementation of bilateral and, sometimes, multilateral or regional free trade agreements with
TRIPS-plus components, particularly by the United States through its “divide-and-conquer” politics.
Indeed, despite the significant or, more appropriately, symbolic, strides that have been made in the
areas of traditional knowledge, such as via the CBD, the United States has yet to become a party to
that convention. In addition, the loose language in its text, and that of the recent Nagoya Protocol on
ABS, cast doubts on how seriously states may take their obligations under these international
instruments.*

The CBD, WIPO, WTO, UNESCO, FAO (through the International Treaty on Plant Genetic Resources
for Food and Agriculture), WHO and several other regimes, institutions, forums and instruments
constitute part of the IP regime complex, subsuming IP in global governance to the dynamics of
regime politics. The importance of regime proliferation as a counterbalancing force to the hard-edged
approach to IP under TRIPS cannot be discounted. At the same time, analysts remind us that when
regimes proliferate, for many reasons, stronger states benefit the most.** In part, this trend in regime
proliferation is a consequence of the diversity of issues linked to IP. It is also an incidence of IP's
ubiquitous presence and impact in virtually *W.I.P.0.J. 202 all sectors of the new knowledge-based
economic order. But regime proliferation is not an efficient way to find workable solutions to the
distributional inequity and increasing development gaps engendered by the current dynamic of IP in
global governance.

What is urgently needed for IP in the 21st century is a more efficient regime and forum management
approach to reconfigure the current global governance scheme in IP. Such an approach should be
sensitive to the diversity and open-ended nature of issue linkages, and to the imperative for an
effective way of mainstreaming development considerations into IP policy- and lawmaking. How this
may come about takes us into the realm of complex permutation on a number of scenarios or
possibilities. Of specific interest in that regard is the role of new and emergent economies, especially
the high and middle income strands among less-developed countries and other actors. Related to that
is whether and how these countries are able to leverage the influence of multinational corporations
(MNCs) in their respective jurisdictions in the direction of a more development oriented approach to
IP. The role of MNCs as agents of influence in the IP arena is itself a complex discourse outside the
present project.

In addition to the negative effects of regime proliferation on the ability of less-developed countries to
stem the tide of the maximalist approach to IP, pressures exerted by less-developed countries to
induce a rethinking of the normative approach to IP have failed to yield desired results. Self-serving
changes that have only helped to accentuate continuity in current global IP protection arrangements
are readily secured by developed countries that wield coercive political clout. Development-oriented
changes that touch on the aspirations of less-developed counties are often considered too
burdensome on established IP norms. This view is often asserted with little or no regard to the
historical malleability of IP norms and their susceptibility to political influences.

For example, opposition by developed countries led by the United States and Japan, sometimes with
mixed signals from the EU, has ensured that progress remains elusive under the WIPO Patent
Agenda, the TRIPS Council and even the Nagoya Protocol on ABS (which was established based on
the desire of less-developed countries to incorporate disclosure of source or origin of genetic
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resources and, where applicable, associated traditional knowledge in relevant patent applications as
an aspect of a new patent jurisprudence).®* This contrasts sharply with the rapidity with which the
United States and its allies secured a pair of the post-TRIPS WIPO internet treaties in 1996 to attune
copyright jurisprudence to the vagaries of the internet. Similar are the consistent lowering of the
patent threshold regarding biotechnology-related inventions, especially around genes, and the pattern
of extension of IP to platform science and innovations, including digital data sets. Yet traditional
knowledge forms, including those in the bio-cultural context and in expressive culture remain
problematic in their relation to IP because of the “gap question”. The gap question, in the words of
Professor Daniel Gervais, refers to “areas where current intellectual property norms leave traditional
knowledge holders in the dark”.®> Overall, it includes a combination of the conceptual, philosophical
and practical limitations around IP norms and their relation to traditional knowledge or lack thereof.
Consequently, traditional knowledge forms remain perennial outliers to IP norms and jurisprudence.
Rightly or wrongly, they are conveniently treated under the rubric of the category of legally inchoate
secondary rights which are often depicted as sui generis.

*W.I.P.O.J. 203 IP overreach: The dangers of a boomerang effect

The consistent addiction of developed countries and their strong industry lobby to an unbalanced
optimisation of IP rights has left the global IP order in a jurisprudential mess. Without question,
less-developed countries' economies and their vulnerable populations are at the receiving end of the
distributional disequilibrium regarding access to knowledge and public goods in this unbalanced
global IP system. However, that is only part of the story. Continued calibration of IP rights to their
maximum, in a bid to sustain the knowledge hegemony of a few countries in the new knowledge
economy, has the potential to implode or flip over and to scuttle the pace of innovation even in those
countries. As Reichman® remarks:

“Efforts [e.g. through the TRIPS Agreement] to rig a regime for short-term advantages may turn out, in
the medium and long-term, to boomerang against those who pressed hardest for its adoption ... by
reaching for high levels of international [IP] protection (that could not change in response to
less-favourable domestic circumstances), technology-exporting countries risked fostering conditions
that could erode their technological superiority and resulting terms of trade over time.”

This self-destructive potential or counter-productive scenario could upset the current balance in
technology and innovation which stands in favour of a few technology-exporting countries, the
so-called “knowledge cartel”. The scenario could throw up new actors from high and middle income
developing countries, especially those currently characterised to be at the “crossover point”.** At this
juncture, a radically abbreviated but critical perspective on the real and potential impact of maximum
IP protection and expansion, which technology-exporting developed countries have foisted on the rest
of the world via TRIPS and other measures, is in order. This would assist to underscore the real
dangers of the ongoing IP overreach and what it forebodes for the future of IP in global governance.

In light of recent advances in bio- and digital technologies and the TRIPS Agreement, the
indiscriminate extension of IP protection to all manners of innovation shows that the global IP system
is designed to mirror the domestic regimes of developed countries. As in the United States, to some
extent in the EU, and in most OECD countries, IP now extends to everything under the sun that is
made by man.® The consequence of this overly permissive approach, especially in the bio- and
digital technology arenas, is the escalation of patents based on a much lower non-obviousness
standard and the undermining of the idea-expression dichotomy in copyright jurisprudence. In the
biotech and software fields, this trend encourages a lousy and inefficient innovation culture in which
big transnational corporations with strong capital and global factor endowments invest their resources
in fencing off competition through the creation of patent thickets and copyright cartels.** The resulting
situation is that the controllers of innovation are those who have learned how to “game”, dribble or
push the envelope of the domestic and global IP system with a view to perpetuating their monopoly,
as opposed to those who make truly meaningful innovation.

These questionable captains of innovation thrive in creating “mounting thickets of rights that impede
both technological progress and research”.*® They also escalate IP litigation costs and, most
importantly, they corrupt and subvert the IP system by turning it into an anti-competition instrument. In
this subverted *W.I.P.O.J. 204 IP order, genetic materials, software and digital data sets, among
others, have become theatres of intense innovation intrigue or overlapping patents and copyrights
patronised by rent-seeking entities interested in erecting barriers to entry and in scuttling healthy
competition.
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These forms of IP fence-making do not only obstruct the rise of cumulative and sequential
innovations. They also ignore the all-important distinction between platform or basic science,
research, information and technology and their applied or practical translations, not to mention
cultural and ethical questions.* Unlike platform or basic science, the practical or functional
technological applications constitute a composite all-important site of truly non-obvious innovation
deserving of sound IP protection. In order to ensure qualitative innovation, access to basic or platform
science and innovation is critical. But when IP is, unfortunately, nested in the platform arena, it
distorts and disrupts technological and scientific progress and excludes medium level and even
institutional interests, especially those that are publicly funded as well as others that have less factor
endowment, from operating in this increasingly perverted global IP process.

The real and potential social costs of global IP at a crossroads reverberate in diverse sectors,
including public health, access to essential medicines, food security and agricultural innovation,
human rights and indigenous self-determination.** As part of the litany of social cost partly induced by
the current regime of IP governance, a new scientific research culture is emerging. Presently, this
research culture is transitioning from the customary knowledge sharing ethos to one driven by a code
of secrecy and suspicion within the scientific community.*® This emergent culture is fundamentally not
suited to tackle or optimise the exponential possibilities and the promise of networked collaboration in
research and development in the wake of advances made in bio- and digital technologies.* It is
evident that developed countries have shunned those promises. They prefer to deploy IP in tolling
platform information and critical data vital to a cost-effective, fair, efficient and integrated optimisation
of bio- and digital technologies through cumulative and sequential innovation.

Having maxed or stretched IP to its limits, they have turned to technology to erect “thickets of rights”
via technological protection measures, including terminator and similar technologies and forms of
digital rights management, to undermine public-regarding aspects of IP rights.* Capturing these
sentiments, Reichman®® notes:

“Successful special interest lobbying at both the national and international levels has overprotected
existing knowledge goods at the expense of the public domain, while compromising digitally
empowered scientific research opportunities with little regard for the social costs and burdens
imposed on future creation and innovation.”

*W.I.P.O.J. 205 As part of the social cost or the “boomerang effect” of a lop-sided global IP regime,
access to knowledge in diverse public-regarding contexts is now fiercely contested. For example,
there is now a radical enclosure of public science space, a tolling of access to publicly funded
research, a pull-back on IP exemptions in regard to scientific research, educational applications, and
technological surveillance, and constriction of public libraries as centres for knowledge dissemination.
Another aspect of the festering social cost of an IP system out of joint with the public interest is the
external pressures that have resulted in the weakening of small and medium scale entities, such as
genetic drug manufacturers, especially in less developed countries (as evident in the Indian
experience after TRIPS).

In most industrial sectors, these entities are naturally positioned to make cumulative and sequential
innovation from publicly accessible platform science, information and technologies. They are pivotal
catalysts in the downstream translation of innovation and in the advancement of distributional justice
in regard to innovation. However, in the bio- and digital technology arenas, such critical arteries in the
innovation physiology have increasingly become victims of the choking or blocking effects of the
proliferation of low standard patents designed to shut them out from the present anti-competitive and
slothful innovation environment.

Given the identified flaws in the too smart-by-half politics through which major technology-exporting
countries drive the global governance of IP, the ability to sustain their leadership in innovation should
not be taken for granted. Consistently, these so-called knowledge cartels have increased the
premium on IP by a combination of upward calibration of rights and unmitigated expansion of the
scope and sphere of IP application. In their attempt to co-opt the rest of the world into a harmonised
global IP order, they initiated a one-size-fits-all approach and erected a global IP floor without a
ceiling. Since the coming into effect of the TRIPS Agreement, there has been virtually no let-up in the
strengthening and upward protection of IP to a degree often insensitive to the development gap
between industrialised and less-developed countries. Frustration over this state of affairs is
symbolically reflected in the extreme or radical call for a “ceiling approach” to IP, as unconventional
as that may seem.*” The present stage of IP overreach has incrementally shown that its structurally
defective floor-without-ceiling edifice is no longer safe. Nor is it able to sustain the present leadership
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in innovation of the present crop of technology-exporting countries.
IP overreach: Alarms in critical constituencies

Like the poorly configured national IP systems in some of the leading developed countries that
championed the current global IP order, such as the United States, Japan and members of the
European Union, the current global system has important implications. In less-developed countries, it
has generated consistent tensions. In the developed countries themselves, it elicits concerns in
critical constituencies.”® For instance, research communities are worried about the privatisation of
publicly funded research, especially by *W.I.P.0.J. 206 universities, and the erosion of the sharing
norms or ethics of public science. The protection of scientific databases and the role of overlapping
foundational patents in clustering a wide ambit of interlinked sites of innovation around frontier
science™ is also a major source of worry among policy-makers.

The European Commission is presently concerned about how to enhance dissemination of
knowledge and innovation, especially research outcomes, scientific information and educational
resources as a strategy to contain the threat to public science posed by the extant IP culture in the
European Union.*® In addition, concerns about the widening digital divide and access to knowledge
and information between technologically endowed and less-developed countries continue to engage
stakeholders involved in the promotion of the information society.> In the United States, the current IP
overreach continues to elicit strong public debates and notable objections to its unmitigated social
costs.** Recent signals from the United States show a willingness by both the judiciary and Congress
to attenuate the present addiction to the proliferation of patents on the basis of a lower
non-obviousness standard.>

In the current era of bio- and digital revolution, perhaps only a few things signify the disquiet over a
failing global IP order in the leading industrialised countries than does the popularity of open access
ideology, A2K movements and the concept of scientific commons. Open access movements,
including the Creative Commons movement, have not only successfully evolved in theory and
application; they are generally presented as viable alternatives to address the deficient distributional
outcomes of the global IP system in a manner that strikes at the core issue of access to information
and knowledge. Not only do these open access or creative commons initiatives underscore the role of
IP in negotiating or structuring social relations,> they also serve as catalysts for networked innovation
to advance individual and collective creativity of all sorts. The legendary success of Wikipedia,
various open source operating systems® and the liberalisation of collaborative information generation
and sharing, especially through the activities of second generation social network sites and other
creative commons platforms within and across geopolitical borders, have continued to foster the open
access culture. They have also induced an increased attraction to apply the model of networked
innovations, which attempt to byg)ass IP bottlenecks or, where possible, minimise their social cost for
optimal distributional outcomes.*®

From followers to leaders: Emerging and regional powers

Despite the concerns of critical constituencies within and outside the leading technology-exporting
countries over the negative effects of perpetuating maximum norms of IP, it would be naive to expect
that the desired change will come voluntarily, let alone quickly, from the same quarters that have
rigged and led the global IP regime to its present crisis point. Regimes take time to form, and when
they do, they assume a life of *W.I.P.O.J. 207 their own. But things do not look as hopeless as they
seem. One of the lessons of IP in global governance is the presence of resistance, by way of
counter-regimes or “cross-currents” as permanent features of both globalisation and global
governance. For example, typical of trends in globalisation and global governance, the birth of TRIPS
and its induction of a harmonised global IP order was, perhaps, the single most pivotal development
responsible for eliciting different forms of resistance to the new IP order. In this regard, different
institutions, instruments, NGOs, IGOs, sub-state actors and multifarious stakeholders--hitherto
outliers in the normative discourses on IP--easily became sites or agents for critical exploration of IP
issue linkages and for the elaboration of the development discourse.

So far, modest strides have been made, at least, to open up and intensify conversation--for example,
on traditional knowledge-related rights, including farmers' rights, traditional cultural expressions, ABS,
the intersection of IP with public health and human rights, and the safeguarding and protection of
intangible cultural heritage and cultural diversity. These advances do not only reflect increased global
awareness of the critical importance and ubiquity of IP. They also demonstrate the realisation that IP
is fundamentally an interdisciplinary subject-matter and the target of multiple control mechanisms
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outside the ambit of a single or few governance institutions as previously thought.

The new way of understanding IP and the stakes involved in its governance is empowering rather
than intimidating, especially for those at the receiving end of the presently subverted and poorly
configured global IP order. It is on this backdrop that less-developed countries and their global
sympathisers (which transcend geo-political and economic borderlines) under the leadership of Brazil
and Argentina, successfully pushed for the adoption of a new Development Agenda at WIPO in 2007.
Though the Development Agenda is presently taking baby steps on its implementation journey and
though its future remains uncertain,* for the purpose of this article, its symbolism is what matters.

In terms of significance, first, the Development Agenda reflects an acknowledgement that the ongoing
harmonisation of global IP rules weighs abysmally poor on the development scale and, as such, it is
in need of salvaging. Secondly, though it has a very weak legal grounding, that fact should not be
over advertised. The process that resulted in the Development Agenda is legitimately robust, perhaps
even more so than the one that yielded the TRIPS Agreement. Further, via its six clusters, the
Development Agenda adopts a comprehensive outlook on global governance of IP. Thus it is both an
approach and a framework, the pursuit of which would recognise and accommodate the
non-hierarchical or non-conventional nature of actors, instruments and processes that forge control
mechanisms in global governance.

Thirdly, and, perhaps most importantly, the Development Agenda symbolises the real and potential
ability of less-developed countries, led by those increasingly described as emerging or regional
powers, to influence a new vision for a global IP order through rethinking the present governance
scheme or its reconfiguration. Lastly, the Development Agenda demonstrates, in accordance with
David Kennedy's thesis, a reification of global governance in action; it objectifies “a dynamic process
in which political and economic arrangements unleash interests, [attempt to] change the balance of
forces, and lead to further re-invention of the governance scheme itself”.*®

The ability of less-developed countries to actually change the balance of forces and to reconfigure the
direction and governance scheme of the global IP process is an idea that holds great hope for many
respectable analysts® as a way out of a global IP system at a crossroads. In a 2008 study
commissioned by the Centre for International Governance Innovation (CIGI) titled Building Intellectual
Property Coalition for Development (IPC4D), Peter Yu writes:

*W.I.P.O.J. 208 “The adoption of a Development Agenda ... has provided less developed countries
with a rare and unprecedented opportunity to reshape the international IP system in a way that would
better advance their interests. However, if these countries are to succeed, they need to take
advantage of the current momentum, coordinate better and with other countries and nongovernmental
organizations, and more actively share with others their experience and best practices.”®

The potential of less-developed countries to shape the future of the global IP is not necessarily limited
to addressing the development question for their own interest only. Indeed, as Yu observes, learning
from the mistakes of the major technology-exporting countries or knowledge cartels is also critical.
That approach provides a window of opportunity for less-developed countries to change the direction
of the present global IP order, which will also benefit the developed countries in the long run.
However, a pro-development approach, broadly understood, takes aim at most of the wrong elements
of that order. Under its broad construct, development becomes a touchstone for rallying various
open-ended IP issue linkages. To this extent, development provides a malleable framework for a
holistic and critical outlook on the global IP order.

For instance, depending on one's conceptual approach, all of the 45 recommended proposals
adopted in the Development Agenda,® even if overlapping, are comprehensive enough to
accommodate most of the problematic or challenging issues highlighted by the present crisis
besetting the global IP. The six different issue clusters into which they can be reduced--technical
assistance and capacity building; norm setting, flexibilities, public policy and public domain;
technology transfer, information and communication technologies and access to knowledge;
assessment, evaluation, and impact studies; institutional matters, including mandate and governance;
and, lastly, the omnibus “other issues”® --combine to give a clear sense of the issue compass
compressed under the Development Agenda.

Pushing the Development Agenda: The benefits of a coalition imperative

According to Yu, the different but non-exclusive forms or platforms which the IP Coalition for
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Development (IPC4D) could take include the formation of blocs, alliances, regional integration and
miscellaneous co-operative arrangements by less-developed countries. He proposes four different
co-ordination strategies for the development and implementation of IPC4D. They are: the building of
South-South alliances, engagement in North-South co-operation, a joint or collaborative strategy for
effective participation in the WTO dispute settlement process, and the development and patronage of
regional development forums for capacity building and co-operative optimisation of factor endowment
and various comparative advantages among less-developed countries.

The advantages of a dedicated collaborative approach to IP by less-developed countries are simply
innumerable and require a few highlights. Under this strategy, leading countries in the pack, such as
the Brazil, Russia, India and China (the BRIC alliance),®® and potential contenders thereto, are able to
share their knowledge and experiences and to disseminate their best practices in navigating the
TRIPS Agreement, the WTO dispute settlement and other trade and development-sensitive
processes. A collaborative approach ensures context-sensitive training, education and capacity
building, as well as the optimisation of negotiation *W.I.P.0.J. 209 or bargaining leverage. It also
provides what Peter Yu calls “a combine-and-conquer strategy”,** which helps counterbalance the
divide-and-rule mentality of the United States and its European allies. This approach further
minimises the prospects of retaliation, isolation and other negative forms of diplomatic backlash that
arise when small states “pick fights” with powerful ones.

In addition, a focused collaborative approach would, be cost efficient overall in regard to optimising
access to the wiggle room, or for exploiting the flexibilities of the current global IP order and other
relevant multilateral trade negotiation arrangements. Many analysts rightly contend that
less-developed countries have consistently under-explored the wiggle room or flexibilities offered by
TRIPS and other multilateral trade agreements.®® Stretching or pressuring those wiggle room and
flexibilities is now more important than before. This is not only because the post-TRIPS global IP
order and the WTO process have crystallised, but also because pending any future reforms in the
global IP policy- and lawmaking regime, less-developed countries will continue to play by the current
rules. Perhaps, it is only when the capacity of those flexibilities is optimally explored would
appropriate and informed lessons be learned in regard to their strengths and weaknesses. Such an
outcome is important for fashioning future policies.

Emerging powers and their dramatic transitions in context

Increasing optimism in the ability of less-developed countries to spearhead change in the global IP
policy and lawmaking is not an isolated speculation. It is integral to the confidence in their ability to
realign the balance of forces in the broader global political and economic equation in the 21st century.
% The basis of this optimism is not far-fetched. First, from the late 20th century, most regions and
countries of the global South have witnessed significant political and economic transitions. Without
renouncing its communist political structures, China embraced the market economy with
unprecedented and unstoppable energy, marked by remarkable progress. India, the world's largest
democracy, has maintained strong economic growth along with a strong profile in the bio- and digital
technology sectors. America's emergence as the sole super-power after the Cold War left South
American military dictatorships without America's strategic support that they had enjoyed in the Cold
War era. The continent consequently shed its unviable association with brutal military dictatorships in
exchange for democracy, with Brazil as the beacon of that change. In the African region, South Africa,
like a phoenix, rose from the ashes of apartheid and strategically re-positioned itself for leadership in
the region. Much of the rest of the continent, including Nigeria, despite regular political hiccups, social
conflicts and military interventions in government, have transitioned via infant steps into some forms
of fledgling democratic cultures. Yet the economic and political ramifications of the ongoing 2011
revolutions in the Arab Middle East and North Africa have yet to ripe for informed assessment.

One effect of the positive political transitions in these countries and regions is the opening up of
economic and political opportunities through which their voices are heard in international regulatory
processes, including those dealing with IP and trade, the environment and sustainable development.
The freeing up of democratic spaces in these nations also enhances regional, bilateral and
multilateral forms of co-operation. For instance, most of the countries of the south are involved at one
level or the other in every conceivable form of coalition building, including regional, continental,
sub-continental, and special interest-driven trans-regional groupings.

*W.I.P.O.J. 210 The role and influence of leading developing countries such as Brazil, India and
China in the post-TRIPS IP world has become quite significant. This is so, especially in regard to the
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Doha Declaration and generally in regard to the development rounds of multilateral trade
negotiations. It is also the case in relation to the specific heads of IP issue linkages and the overall
dynamics of various institutional forums relevant to IP in global governance. Economic analysts have
grouped Russia with Brazil, India and China as the BRIC bloc of countries and have gradually nudged
them into appreciating their enormous political and economic potential as a bloc.®” Gradually, these
four big countries have become engaged as an unofficial economic and political pressure bloc of
great significance.®® In 2010, the bloc announced the formal admission of South Africa into the BRIC
league.

With more than 25 per cent of world's land mass and 40 per cent of its total population, the BRIC
(excluding South Africa) have a collective GDP of US$15.5 billion. Recently, the original “Big Four
BRIC” have begun to leverage their economic and political clout to counter, reverse or otherwise
influence the United States' hegemonic role in critical subjects, including IP and trade. The
emergence of the BRIC is another important layer on the growing South-South alignment, which
builds on pre-existing historical and contemporary formations such as the non-aligned movement
(NAM), G77+China, and even the North-South strategic engagement forums such as Outreach 5 of
the G8 and the G20.*

Except South Africa, all the BRIC countries rank among the five most populous countries in the world.
Save for the United States and Japan, which occupy the third and tenth positions, less-developed
countries make up 80 per cent of the world's most populated territories. With continuing economic
prosperity in the BRIC bloc and in other strategic middle income countries like South Africa,
Argentina, Mexico, Thailand, Indonesia, Malaysia and South Korea, the political and economic clout
of less-developed countries and its implication for re-engaging the crisis of equity in the global IP
arena has never looked more promising.

Leading countries of the global South are now commonly referred to by analysts as regional or
emerging powers. These countries have continued to cultivate and consolidate their regional clout as
an important platform for engaging in cross-regional bridge-building which is very relevant for
advancing IPC4D and other trade and development oriented objectives. An example in this regard is
South Africa, which, since its integration into international comity at the end of apartheid, adopted
Africa as the centre of its foreign policy and has shown strong leadership within the Southern African
Development Community (SADC) and the African Union (AU). India's engagement in the
subcontinent is also evident in its historical commitment to the South Asian Association for Regional
Cooperation (SAAARC) and other regional groupings. Similarly, as South America's most populous
country and its largest economy, Brazil's influence in the region has been quite natural, as evident in
its leadership role in such forums as the Mercosur (Southern Common Market) and the Union of
South American Nations. Indonesia and its regional partners in the ASEAN region also have
remained engaged in the nurturing and transformation of the South East Asian countries into a
competitive regional economic and trading bloc.

Building upon their regional influences, two of the original BRIC countries, India and Brazil, have
formed a trilateral union with South Africa called IBSA (India-Brazil-South Africa). This association,
which came into life in 2003, transcends:

*W.1.P.O.J. 211 “geographical, historical and regional differences in order to promote their individual
and collective interests at a time when the current economic hardship and declining US hegemony
mean greater opportunities for emerging countries in the global South.””

As a trans-regional grouping, IBSA provides a platform “for sharing of best practices between
member countries and strengthens the voice of the developing world as a whole”™ in critical areas
such as trade and IP negotiations. Within the short period of its existence, a report on IBSA by the
Woodrow Wilson International Center for Scholars shows increased trilateral trade and co-operation
among IBSA members in the G8, and an increase in “similarity among their votes in other
international forums”.”?> According to the report, the combined population of IBSA countries is
estimated at 1.3 billion with a nominal GDP of US$3 trillion, or in the alternative, US$5.7 trillion based
on purchasing power parity. All the IBSA countries “encompass an area three times bigger than the

European Union”.”

With the prospect of Mexico joining IBSA,™ only a few alliances better suit Yu's vision of a model of
South-South co-ordination strategy for developing IPC4D. As three strategic regional leaders who

also double as emerging powers, countries of the IBSA coalition are aware of the current opportunity
for “re-engineering the [global] economic architecture of the Bretton Woods Institutions”* for a more
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representative and development oriented outcome. Divergences in the historical and political profiles
and experiences of these countries should not (as has always been the reason for pessimism over
South-South solidarity) be an impediment to their co-operation. In fact, bridging the development gap
is a shared permanent interest of most, if not all less-developed countries, including the regional and
emerging powers among them. This realisation is critical for forging IPC4D and for reconfiguring the
global governance scheme for IP. The recent formal admission of South Africa into the BRIC bloc
(more appropriately BRICS,) however, raises concerns not only about the future of IBSA but also
about the potential danger of loss of direction likely to plague the indiscriminate duplication of these
alliances.

Development: A common denominator

Unlike their developed counterparts, the shared common interests of less-developed countries,
including the regional and emerging powers among them, in a new development-oriented world IP
order, stems from diverse reasons, few of which | identify here. First, the asymmetrical gap between
the rich and poor in those countries--for example, in China, Brazil, India, South Africa and Mexico--is
simply phenomenal. Even with the present unprecedented pace of economic prosperity, the rich-poor
gap in those countries cannot be adequately bridged over a generation. Thus, addressing the
development question, for instance, in regard to access to knowledge, essential medicines and
human rights, and in regard to the distribution of miscellaneous benefits from innovation, remains a
critical economic and political necessity.

Secondly, because most of these emerging powers are home to a majority of the world's indigenous
and local communities, a humane and just resolution of the interface between IP and traditional
knowledge will become more urgent in the new IP order. A related third point is that these emerging
powers are also centres of origin of global biodiversity, and are reservoirs of cultural treasure and
heritage. As such, they have a permanent and vested interest in proactively reversing the deliberate
lethargy with which the developed countries have addressed those issues in the current global IP
regime. Lastly, as late entrants *W.I.P.0.J. 212 into the extant global IP policy and lawmaking order,
they are keenly aware that the system has not served their interests well. Increasingly aware of their
new economic and political clout and the power in solidarity, they have an opportune moment to
break the now fragile hegemony of the present global knowledge cartel.

The history of IP demonstrates that when countries transition into hi-tech creative and innovative
economies, they become champions of stronger IP protection, as the United States, Japanese,
German and South Korean experiences demonstrate.” It is a history of getting to the top and kicking
away the ladder.”” The logic of that history dictates that given the political and economic disparities
among the countries of the South, especially in relation to the middle income or emerging regional
powers like China, India, Brazil, Mexico, Argentina and South Korea, this group of countries could
soon get to the “crossover point”. Singing the old tune, they could begin to succumb to the
problematic “high-protectionist delusions””® of the present day knowledge cartels. Jerome Reichman
observes that IP remains critically important to the advancement of the emerging economies. He
argues, rather bluntly, that they have two clear choices on the table:

“One is to play it safe by sticking to time-tested IP solutions implemented in OECD [Organisation for
Economic Co-operation and Development] countries, with perhaps a relatively greater emphasis on
the flexibilities still permitted under TRIPS (and not overridden by relevant FTAS). The other approach
is to emb7a9rk on a more experimental path that advanced technology countries currently find so
daunting.”™

Similarly, broaching the issue of choices available to the high-income emerging powers in his
reflections on the undetermined future of the global IP order, Peter Yu observes:

“Although intellectual property in these countries will no doubt improve in the near future, there is no
guarantee that these countries will be interested in retaining the existing intellectual property system
once they cross over to the other side of the intellectual property divide. Instead, these new
champions may want to develop something different -- something that builds upon their historic
traditions and cultural backgrounds and takes account of their drastically different socio-economic
conditions.”®

Without over-flogging the issue, the ability of the emerging powers to chart a new global IP order will
depend, for the most part, on how they may successfully forge meaningful IPC4D. The success of this
and related efforts at coalition building will be undermined if they approach it from the sometimes
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unhelpful confrontational binary of “us-and-them”, South-and-North or other related sentiments.
Indeed, given the reality of the boomerang effect on account of the overweening reach of the current
global IP arrangement, both developed and less-developed countries have valuable stakes in a
reconfigured global IP order.

It is evident in the foregoing analysis that there are more areas of shared factor deficits, and more
areas of similarity in the socio-economic, political and cultural situations of the regional and emerging
powers potentially positioned to lead the charge to reform the global IP order, than there are areas of
disparity and difference among them. By way of just one example, those countries collectively share
in the transformative experiences of the two defining technologies of the new knowledge
economy--namely, bio- and digital technologies--and the latter's ubiquitous multiplier effects. Not only
have these technologies *W.I.P.O.J. 213 facilitated the integration of the economies of those
countries into the global economy, they have also empowered them in a manner which assures their
strategic importance and potential in the emerging global economic order.

In addition to the earlier allusion to the positive effects of political transformation and ideological shift
in some of the emerging economic and political powers, their rise is not unconnected to the
unexpected emancipatory impact of globalisation and its relationship with the two epochal
technologies of the knowledge economy in whose continuing evolution these countries play major
roles. Further, analysts point out also that the rise of the new economic powers coincides with the
perceived decline of the neoliberal hegemony and the “Washington Consensus”.* Without question,
the emergence of these new powers implicate complex factors, not the least of which is the
overbearing posture of the neoliberal hegemony toward other states, its market fetishism and its
insensitivity to context and balance, that is, its disregard for the need to pay appropriate attention to
the omnibus issue of development.

Santos suggests that the weakening of the neoliberal hegemony is a consequence, in part, of:

“its practices over recent decades [that] intensified exclusion, oppression, and the destruction of
means of subsistence and sustainability of large populations of the world.”

This attitude created the extreme situation “where inaction and conformism” by those at the receiving
end were hardly options.?” In a nutshell, this observation is true in regard to the overall outlook of the
American-led global economic order following the Cold War. It is truer with regard to IP and trade
policies as a composite ancillary part of that global ordering.

Issues for a new global IP order

Detailing the direction for a new global governance structure for IP requires an entirely new project
beyond the present one. A highlight of the key issues that should engage such an order is apposite.
First, | recognise that from most indications, the emerging regional and global powers are in a better
position to chart a new course for the future of global IP. In this context, much would depend on the
nature of future technologies and on whether or the extent such emerging powers are able to engage
MNCs in their jurisdictions as agents of influence in IP policy. Secondly, | assume that to press
forward, a strategy of coalition building is critical. Thirdly, any such coalition would involve diverse and
complex alignments encompassing South-South and North-South actors that share a dedicated focus
on development. Fourthly, active engagement of the new global governance drivers and
stakeholders, including MNCs, NGOs, IGOs, sub-state actors from North and South with expertise in
IP and development, is necessary for building the coalition. The importance of these so-called
unconventional actors as engineers of control mechanisms in global governance should not be
underrated. Related to this is the need to boost the number of IP user advocate groups to
counterbalance the over-representation of rights owner lobbies in the activities of WIPO and other
relevant organisations.

Pending the transition to a reconfigured global IP regime, it would be necessary to increase the
co-operative participation of less-developed countries in the WTO dispute settlement process in order
to explore, exploit and stretch limits of existing flexibilites and wiggle room. Alongside,
less-developed countries should take more aggressive national legislative and policy initiatives to
optimally exploit or leverage their residual sovereign rights to fashion domestic IP policies. This is in
regard to the rights that are not affected or constricted by the WTO/TRIPS and other multilateral
agreements. Brazil, India and *W.I.P.0.J. 214 China, and regionally, the ANDEAN region, have
shown commendable leadership in this regard through their IP and related reforms.® The rest of
less-developed countries have a lot to learn from the best practices and experiences of the three
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countries and the Andean region in this regard.

To meaningfully initiate change, stakeholders would have to urgently pressure relevant actors and
forums to put on hold the WIPO Patent Agenda, and the negotiation of various FTAs and bilateral
arrangements with TRIPS-plus components. In 2007, the Geneva Declaration on the Future of WIPO
called for a moratorium on such arrangements as a show of good faith toward the new Development
Agenda.® Thus, a compelling logic of the Development Agenda is the need for IP policy-makers to
take the issue of development seriously. As such, better training on the development aspect of IP is
an imperative of a new IP order.

Refashioning a new global IP order does not mean a reinvention of the wheel. Rather, it would require
the agents of the desired change and their allies in IPC4D to penetrate present institutional structures
of global governance of IP with the objective of influencing a change in the institutional culture in the
direction of development. For instance, taking into account the six issue clusters of the Development
Agenda, they can push for an elaborate reorientation in the curriculum of the WIPO Academy and
other national, bilateral, regional and professional IP education and training programmes in order to
mainstream development in IP education and training.2> Since institutional culture is hard to change,
and assuming that changing people's orientation would impact policy direction ultimately and
conceding that such an approach will take time to yield results, the best place to start is education
and the training of a new crop of global IP law and policy leaders at national, regional and global
levels. In this regard, the strategic support of northern NGOs and other public interest and civil society
groups with expertise on IP and development in various issue linkage areas is crucial. Needless to
say, education and training are critical to reforming the present misaligned global IP system.

A thorough audit of the “boomerang effects” of the current IP order is necessary to gain a
comprehensive understanding of the mistakes and failures of the present knowledge cartel. In this
regard, minimising the social cost of IP in relation to A2K, promoting sequential and cumulative
innovation, restoring competition to moderate the prevailing IP overreach--especially in relation to the
proliferation of patents of lower non-obviousness standards--and using technological protection
measures (in regard to the quickly entrenched culture of copyright abuse) are all matters of priority.
Another important aspect of mitigating the social cost of IP is to mainstream the notion of the creative
commons and isolate platform technology and basic and public science from over-protection under a
new IP norm. This must be accompanied by deliberate entrenchment of the public interest in
negotiating privatisation of publicly funded research to guarantee appropriate social returns and to
provide ample discretion respecting access and mitigation of the social cost of such privatisation.

Part of the challenge emerging economic powers face is:

*W.I.P.O.J. 215 *“[H]ow to adjust the shifting relations between private and public goods [including]
[e]ducation and public health, agricultural improvement, scientific research and other areas still
heavily dependent on the public sector in most of those countries.”®

Clearly, emerging economies have a vested interest in a new IP order that addresses these questions
in a transparent and dedicated manner.

One of the obvious lessons of IP in global governance is the overwhelming reality of regime
complexity and how the “regime game” more likely places less-developed countries in position of
disadvantage in comparison to their developed counterparts. As much as regime dynamics is a
permanent feature of the international process, the nature of IP issue linkage across regimes remains
open ended. As such, the prospects of future issue linkages to IP and what regimes or intra-regime
dynamics they may throw up depends on the direction of future innovation or technology and their
potential socio-economic impacts, among others. Consequently, regime proliferation in IP is a
consequence of the dynamic of the rotation of interest by actors in the international process, as well
as an incidence of the indeterminate proliferation of IP issue linkages. In this sense, another key issue
to consider in a potential reconfiguration of the global governance scheme in IP is devising a strategy
for efficient regime or forum management, in contrast to the present deliberate regime proliferation or
regime-shifting game which actors play on the global IP chessboard.

The logic of IP issue linkage and its correlating regime complexity is the imperative for an intentional
holistic approach to IP in any attempt to reposition IP regulation in global governance. The fact that
multiple, evolving and probably open-ended IP issues are linked and associated with complex
regimes necessarily requires renegotiating the extant space in which institutional jurisdiction is
exercised in relation to IP. Indeed, as much as WIPO and WTQO's significance in IP norm-making and
administration is important, there is no single, and not even a few, institutions today that are designed
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to exercise comprehensive jurisdiction over IP issues in the global knowledge economy. Being an
inherently complex transdisciplinary subject-matter, tackling IP policy- and lawmaking challenges in
the 21st century would require tremendous flexibility and acute and concerted institutional networking
between traditional IP institutions such as WIPO/WTO and innumerable others with direct and indirect
jurisdiction in specific IP issue areas.

A holistic and concerted institutional approach to IP reordering is not beneficial only to the global IP
arrangement. Such an approach must be premised on a similar ordering at the national level. To fully
appreciate the complexity of IP in the new knowledge economy in both developed and less-developed
countries, domestic IP agencies and authorities must understand the need for inter-agency
collaboration. That form of collaboration is the base on which the issue linkages engaged by IP are to
be navigated in order to entrench a holistic approach to IP regulation in global governance. A recent
work that examined IP training and education from a development perspective found that partly
because of Nigeria's burgeoning movie industry, that country has a proactive copyright agency that
dominates the IP policy space with a heavy bent on copyright enforcement only. The agency, the
Nigerian Copyright Commission (NCC), embarked on a reform of IP curricula in Nigerian educational
institutions with little or no consultation with other important sectors within that country's innovation
constituencies, which are also relevant to IP policy development, especially biotechnology and
traditional knowledge.?” Nigeria has some parallel with India in relation to their thriving movie
industries and their rich biodiversity and traditional knowledge endowments. It is hard to imagine an
Indian approach to global IP policy that focuses on its movie industry without accommodating its
incredibly rich traditional bio-cultural knowledge, medical traditions and stakes in agricultural,
pharmaceutical and biotechnology innovations.

*W.1.P.0.J. 216 Conclusion

The effects of a changing international political and economic environment and the opportunities it
presents are compelling and profoundly amenable to the current swirling momentum of the global IP
policy- and lawmaking process. In the words of the South African Minister of International Relations
and Cooperation:

“The world we live in today has changed significantly since the end of the Cold War. A new group of
economically influential countries, such as Brazil, Russia, India and China are on the ascendancy,
and are mapping the contours of political and economic power in the global system ... Emerging
powers are an important force in shaping the coordinates of a better global system, characterized by
greater representation of fairness and equity.”

Applying the above sentiments to IP in global governance, all actors agree that among others, the
issues of fairness, equity, balance and access to knowledge, conveniently encapsulated by the notion
of development, are at the core of a new IP order. Both developed and less-developed countries have
vested interests in reconfiguring the global governance scheme for IP in the framework of
development. It is matter of urgency if we are to stem the tide of the current global IP order from its
present flow in the direction of the unaccountable deep social costs that threaten to drown the
progress of our civilisation at a time that, not many would disagree, is witness to one of the greatest
technological and innovation transformations in history.

Though the rise of the countries of the South as emerging powers cannot be denied or lightly
accounted, it would be too simplistic to reduce the present challenges facing IP governance in the
global knowledge economy to a narrow North-South binary, even if the invocation of that binary is
often irresistible in an analysis of the politics of IP in global governance. However, as the US National
Intelligence Council rightly observed in a 2004 self-fulfilling prediction, the rise of the emerging
powers has:

“the potential to [and has since] render[ed] obsolete the old categories of the East and West, North
and South, aligned and nonaligned, developed and developing. Traditional geographic groupings will
increasingly lose salience in international relations ... competition for [new] alliances will be more
open, less fixed than in the past.”®

This is so, as soon-to-be-displaced powers begin to re-evaluate their clout in the emergent order.® In
these realignments of forces and concomitant rotation of interests, there is perhaps no better
opportunity for strategically positioned emerging powers to push forward a new global IP framework
that tackles, head-on, the prevailing development deficit of the extant regime.
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